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Customs Regulations Amendments Relating to Caribbean Basin 
Initiative and Generalized System of Preferences 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: The Caribbean Basin Economic Recovery Act 
(“CBERA”) implements an economic recovery program for nations 
of the Caribbean and Central America. The Act provides for the 
waiver of duties until September 1995 on most products imported 
from Caribbean and Central American countries designated as ben- 
eficiary countries. 

Title V of the Trade Act of 1974 authorized the President to es- 
tablish a Generalized System of Preferences (“GSP”) which permits 
the duty-free entry of eligible merchandise arriving directly from 
designated “beneficiary developing countries.” 

On January 5, 1984, interim Customs Regulations were published 
as T.D. 84-14 in the Federal Register (49 FR 852) to implement the 
CBERA. A final rule was published as T.D. 84-237 in the Federal 
Register on December 7, 1984 (49 FR 47986). However, based upon 
public comments received in response to the solicitation of com- 
ments provision of the January 5, 1984, interim regulations, the 
documentation requirements of the rule were modified by T.D. 84- 
238 which was published in the Federal Register on December 7, 
1984 (49 FR 47995), as interim regulations. In addition, to ensure 
that the documentary requirements of the Caribbean Basin Initia- 
tive (“CBI”) and the GSP did not detract from one another and to 
avoid unnecessary confusion among parties using these programs, 
the GSP documentary requirements were modified by that docu- 
ment to conform them to the CBI documentary requirements, 
except for the requirement of foreign government certification of 
the GSP Certificate of Origin Form A. A notice of proposed rule- 
making was published in the Federal Register on December 7, 1984 
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(49 FR 48003), which proposed to modify the requirement of foreign 
government certification. 

This document contains the final rule with respect to the docu- 
mentation requirements and eliminates mandatory foreign govern- 
ment certification except for those beneficiary countries with 
which the U.S. Customs Service has a bilateral enforcement agree- 


ment. 
DATE: This rule is effective on July 9, 1986. 


FOR FURTHER INFORMATION CONTACT: Operational Aspects: 
William L. Marchi, Duty Assessment Division (202-535-4134); Legal 
Aspects: Myles B. Harmon, Classification and Value Division (202- 
566-2938); U.S. Customs Service, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Title V of the Trade Act of 1974 authorized the President to es- 
tablish a Generalized System of Preferences (“GSP”) which permits 
the duty-free entry of eligible merchandise arriving directly from 
designated “beneficiary countries.” To implement the provisions of 
the GSP, on December 31, 1975, Customs published regulations as 
T.D. 76-2 in the Federal Register (40 FR 60047). 

Subtitle A, Title II, Pub. L. 96-47, the Caribbean Basin Economic 
Recovery Act (the “Act’’), commonly referred to as the Caribbean 
Basin Initiative (“CBI’’), implements an economic recovery program 
for nations of the Caribbean and Central America announced by 
the President on February 24, 1982, in an address to the Organiza- 
tion of American States. 

The Act provides for the waiver of duties until September 30, 
1995, on most products imported from Caribbean and Central 
American countries designated as beneficiary countries. Benefici- 
ary countries must meet several criteria before the President is au- 
thorized to designate them as eligible under the CBI. Further, cer- 
tain products cannot be declared duty-free. Under other provisions 
of law, duty-free treatment can be withdrawn for articles imported 
in such quantities as to cause injury to a competing US. industry. 
A rule of origin specifies under what conditions articles will be con- 
sidered products of a beneficiary country, and, therefore, entitled to 
duty-free entry. 

Pursuant to Presidential Proclamation 5133, dated November 30, 
1983 (48 FR 54453), the President designated the countries and ter- 
ritories or successor political entities set forth in the Annex to the 
Proclamation as “beneficiary countries”, thus conferring duty-free 
treatment for all eligible articles from those beneficiary countries. 
This action, was effective with respect to all articles that were en- 
tered, or withdrawn from warehouse for consumption, on or after 
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January 1, 1984, and on or before September 30, 1985. Presidential 
Proclamation 5142 of December 29, 1983 (49 FR 341), and Presiden- 
tial Proclamation 5308 of March 14, 1985 (50 FR 10927), amended 
Presidential Proclamation 5133 and the Annex to the Proclamation 
to extend the benefits of the Act to certain additional Caribbean 
and Central American nations. 

To implement the duty-free aspects of the CBI, Customs pub- 
lished interim regulations as T.D. 84-14 in the Federal Register on 
January 5, 1984 (49 FR 852). The interim regulations provided for a 
60-day public comment period which was subsequently extended by 
a notice published in the Federal Register on March 8, 1984 (49 FR 
8600), to May 4, 1984. A final rule was published as T.D. 84-237 in 
the Federal Register on December 7, 1984 (49 FR 47986). 

Numerous commenters on the interim rule submitted observa- 
tions and proposals for amendments to the interim CBI regula- 
tions. A particularly large number of comments were received on 
§ 10.198 of the interim Customs Regulations amendments (19 CFR 
10.198), which concerned the documentary evidence of country of 
origin and required the submission of a declaration of the manufac- 
turer or exporter together with an endorsement thereof by the im- 
porter or consignee. In light of the comments received, it was ap- 
parent that some changes should be made in this regard. However, 
after consideration of the comments and proposals submitted, Cus- 
toms was of the opinion that none of the commenters had present- 
ed a proposal which would represent a proper solution to the docu- 
mentary evidence issue. Since both the GSP regulations and the 
CBI interim regulations contain documentary requirements which 
assist in the determination of eligibility of merchandise for the two 
programs, it was decided to modify the documentary requirements 
of the interim CBI regulations and submit the modification, which 
differed from both the initial interim CBI regulatory provision and 
the various proposals put forth by the commenters, for further 
public comment. Further, to ensure that the documentary require- 
ments of the CBI and GSP did not detract from one another and to 
avoid unnecessary confusion among parties using these programs, 
the GSP documentary requirements, except for the requirement for 
foreign government certification of the GSP Certificate of Origin 
Form A, were modified to conform them to the CBI documentary 
requirements. That document was published as T.D. 84-238 in the 
Federal Register on December 7, 1984 (49 FR 47995). 

The proposal to change the requirement for foreign government 
certification of the GSP Certificate of Origin Form A was published 
in the Federal Register on December 7, 1984 (49 FR 48003). A dis- 
cussion of the comments received on this notice and the other docu- 
mentary requirements is set forth below. 
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DIscUSSION OF COMMENTS 


Documentation Requirements 


Three commenters responded to the interim CBI and GSP regu- 
lations setting forth the new requirements for country of origin 
documentation. Some comments related only to the CBI texts, some 
concerned only the GSP texts, and others were directed to both the 
CBI and GSP texts. 

With regard to the comments directed solely to the CBI texts, 
none of the commenters disagreed with the interim decision to use 
the Certificate of Origin Form A in place of the declaration/en- 
dorsement as evidence of country of origin. However, two comment- 
ers were of the opinion that the regulation should require certifica- 
tion of the CBI Form A by a designated beneficiary country govern- 
ment official as in the case of the GSP. The reason given for this 
proposal was that the beneficiary country government officials are 
in a better position to determine the relevant facts than are foreign 
manufacturers or exporters. 

As concerns-the comments directed only toward the GSP provi- 
sions, one commenter suggested that the GSP regulations should 
not be aligned on the CBI provisions since the GSP has worked 
well in the past and the Congress did not indicate a need for any 
changes when consideration was given to the extension of the GSP 
program. This commenter further argued that the requirements to 
maintain records in the exporting country for 5 years and to 
submit more documentation (i.e., the declaration), if requested, are 
both burdensome and not in line with the original intent of the 
GSP program. Another commenter argued that the GSP provision 
should be amended to allow the manufacturer, rather than the ex- 
porter, to prepare the supporting declaration if the exporter has in- 
adequate knowledge of the operations of, and no financial owner- 
ship in, the manufacturer. Under this proposal the manufacturer 
would prepare the declaration and provide it to the exporter who 
would submit it to Customs. 

Two commenters submitted comments regarding both the CBI 
and GSP interim regulatory provisions. One recommended that a 
statement be required on the Form A indicating whether the CBI 
or GSP origin criteria were used, so that the exporter would there- 
by acknowledge that there are differences in the origin rules under 
the two programs. Another commenter stated that the prior record- 
keeping requirements were sufficient to protect the revenue and 
that it is burdensome and unfair to penalize U.S. importers (i.e., by 
making the imported merchandise dutiable) because of the failure 
of the foreign firm to supply the requested information since the 
importer has little, if any, control over the diligence of the foreign 
producer or exporter in adhering to Customs recordkeeping re- 
quirements. One commenter argued that the CBI/GSP requirement 
for submission of the supporting declaration should be deleted 
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based on the following considerations: (1) The 5-year record reten- 
tion requirement is extreme, (2) the failure of the exporter to 
comply with Customs belated request for the declaration creates an 
uncontrollable exposure for the importer since, once the exporter 
receives payment for the goods, the importer loses control over the 
exporter who would not be likely to supply the declaration unless 
there is significant continuing business with the importer, and (3) 
requesting the declaration from the exporter, but without any in- 
volvement on the part of the importer, will cause problems since 
Customs does not have the foreign language capability to communi- 
cate with small exporters and the assistance of the importer may 
be necessary as regards technical manufacturing processes. This 
commenter further recommended that, if the declaration require- 
ment is retained, the regulations should be amended (1) to provide 
for centralization at Customs Headquarters of the decisions as to 
whether to request submission of the declaration, with the request 
then going to the importer who would pass it on to his supplier, 
and (2) to allow the district director some discretion by providing 
that failure to submit the declaration in a timely fashion “may” 
(rather than “will’’) result in a denial of duty-free treatment. Final- 
ly, as regards the provision relating to further verification of the 
submitted evidence of country of origin, one commenter argued 
that whereas the foreign government can make such further verifi- 
cation, the U.S. Government cannot do this (due to protocol and 
sovereignty problems) and the importer cannot control a denial of 
access on the part of the foreign government or exporter. This com- 
menter recommended that the decision on whether further verifica- 
tion is necessary should be made in each case at Customs Head- 
quarters, and the importer should be allowed an alternate means 
of satisfying Customs (e.g., by verification performed by an in-coun- 
try public accounting firm) if Customs is prevented from obtaining 
the necessary further verification. 

As regards the comment directed solely to the CBI interim texts, 
Customs does not agree that the regulation should require certifica- 
tion of the CBI Form A by a designated beneficiary country govern- 
ment official as has been the case in the GSP. The reason for this 
proposal does not appear to be valid since a beneficiary country 
government official is not involved in the manufacturing operation 
and thus is not privy to the facts relating thereto. Since the certify- 
ing official must obtain the relevant facts from the manufacturer 
or exporter, such second-hand government certification of the Form 
A, which has no binding legal effect on Customs, represents merely 
another bureaucratic or administrative step in the export/import 
process. Customs remains of the opinion that the CBI program will 
operate more efficiently, from both a legal and operational stand- 
point, without government certification of the Form A. 

For essentially the same reasons, Customs disagrees with the 
suggestion that the GSP regulations should not be aligned on the 
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CBI provisions. The initial CBI requirement for submission of the 
declaration/endorsement as documentary evidence of country of 
origin, as well as the new interim CBI requirement for submission 
of the declaration to support the Form A, were based on Customs 
experience under the GSP with has been found to have not always 
worked as well as this commenter appears to believe. The fact that 
the Congress did not indicate a need for any such changes in the 
GSP is largely irrelevant since this issue was never raised in con- 
nection with the amendments to the GSP effected by the Trade and 
Tariff Act of 1984. Customs is also of the opinion that the 5-year 
record retention period should be retained since it is consistent 
with the normal Customs recordkeeping requirements which must 
be followed by importers. The requirement should benefit import- 
ers who will be better assured that the backup records necessary to 
support the importer’s claim will be available. Moreover, there is 
no merit to the argument that the record retention and supporting 
declaration requirement should be deleted for the reason that these 
requirements are burdensome and not in line with the original 
intent of the GSP program. The record retention and documentary 
requirements set forth in the interim GSP regulation are intended 
to assist Customs in administering the origin rules contained in the 
GSP statute and are consistent with the regulatory authority con- 
ferred on the Secretary of the Treasury by that statute. Acceptance 
of this commenter’s argument would serve to minimize the impor- 
tance which the Congress placed on the GSP rules of origin and 
would deny the fact that taking advantage of the GSP program im- 
plicitly imposes a certain burden of proof in this regard. 

With regard to the comments directed toward both the CBI and 
the GSP interim provisions, Customs does not agree with the sug- 
gestion that a statement be included on the Form A to indicate 
whether the CBI or GSP origin criteria were used. The present reg- 
ulations adequately cover this point. Submission of the entry sum- 
mary with the “A” designation, coupled with submission of the 
“Generalized System of Preferences” Form A, will make it clear 
that a GSP transaction is involved. Submission of the entry sum- 
mary with the “C” designation, coupled with the submission of a 
Form A containing instead the required words “Caribbean Basin 
Initiative”, will indicate that a CBI transaction is involved. It 
would be inappropriate to conclude that a conscious decision to use 
one program rather than the other was made without any percep- 
tion as to the differences in the origin rules under the two pro- 
grams. 

Customs does not agree that the prior recordkeeping require- 
ments were sufficient to protect the revenue. As was clearly stated 
when the interim 5-year record retention and supporting declara- 
tion requirements were included in the CBI and GSP regulations, 
past experience under the GSP has shown that problems have 
arisen from the fact that in many cases exporters were not fully 
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aware either of the need for maintaining information to support 
the Form A or of the type of information needed. The CBI and GSP 
provisions do not set forth new substantive requirements as such 
but rather merely serve to clarify what has always been necessary 
in order to establish compliance with the origin criteria. 

Customs also does not agree that the supporting declaration re- 
quirement should be deleted based on the alleged uncontrollable 
exposure faced by the importer due to his inability to control the 
actions of the exporter regarding the retention of records and the 
submission of the declaration. Since the importer of record is legal- 
ly liable for the payment of duty on imported merchandise, the im- 
porter’s ability to avail himself of duty-free treatment under the 
GSP or CBI will of necessity depend on his being supplied with 
merchandise which meets the GSP or CBI origin requirements. To 
the extent that the importer cannot control his foreign supplier as 
regards the record retention and declaration requirements, he 
would be equally unable to control his supplier as regards the 
actual production of the merchandise which is the basis upon 
which GSP or CBI duty-free status is determined. It would be in- 
consistent with commercial and legal reality to conclude that an 
importer neither assumes a risk nor bears any responsibility when 
he engages in a GSP or CBI transaction. It is incumbent on the im- 
porter to select a reliable foreign supplier so as to ensure the avail- 
ability of the GSP or CBI benefits, and the mere fact that an im- 
porter is unable or unwilling to do so is not a sufficient basis for 
doing away with regulatory requirements which are specifically in- 
tended to ensure that Customs will be able to determine whether 
there is compliance with the statutory rules of origin. 

It was with the above considerations in mind that Customs pre- 
pared the GSP and CBI regulations to provide that failure to 
submit the supporting declaration in a timely fashion “will” result 
in a denial of duty-free treatment. Since a request for the declara- 
tion will normally only be made based on a specific determination 
that there appears to be an insufficient basis for granting GSP or 
CBI duty-free treatment, any failure to submit the requested decla- 
ration so as to support the claim must result in a dutiable entry. 
Customs’ statutory responsibility for ensuring that there is compli- 
ance with the GSP and CBI requirements, consistent with the Con- 
gressional intent behind the rules of origin, precludes the exercise 
of any discretion in this regard so as to give the importer the bene- 
fit of the doubt. Therefore, the regulations are not being amended 
to provide that the imported merchandise “may” be treated as du- 
tiable in such a case. 

In view of Customs decision to delete the original CBI declara- 
tion/endorsement approach because such an approach would cause 
the foreign manufacturer to disclose confidential business informa- 
tion to the importer, it would not be appropriate to require the in- 
volvement of the importer when a request for the declaration is 
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made. While there is nothing which would prevent a foreign manu- 
facturer from requesting assistance from the importer, the decision 
to involve the importer should be left to the manufacturer, 

Customs believes that it would be inappropriate to provide in the 
regulations for centralization at Customs Headquarters of all deci- 
sions to request the supporting declaration or to seek further verifi- 
cation of the submitted evidence of country of origin. Such a re- 
quirement would unnecessarily delay the entry/liquidation process. 
Further, the Customs field office is in the best position to decide 
what is necessary in an individual case. Finally, Customs does not 
believe that it would be appropriate to specify in the regulations 
the manner in which further verification should be obtained. Since 
protocol and sovereignty considerations and other factors may vary 
from country to country and from case to case, it is preferable to 
leave it to the discretion of the district director to use all reasona- 
ble means at his disposal to obtain such further verification. Al- 
though verification by the foreign government or by an in-country 
public accounting firm would not be precluded, the decision wheth- 
er to accept such verification should also be left to the discretion of 
the district director. 

Based on the above, Customs has determined that the interim 
CBI regulations regarding CBI documentary evidence of country of 
origin contained in § 10.198 and the interim GSP provisions con- 
cerning the supporting declaration contained in § 10.173(c) should 
be adopted as final rules. However, Customs agrees with the sug- 
gestion that the GSP regulations should be amended to allow a 
party other than the exporter to prepare the supporting declara- 
tion in a case where the exporter has insufficient knowledge of the 
manufacturer’s operations, as, for example where the exporter is 
an independent selling or buying agent. Since the same consider- 
ations would apply in the case of the CBI, Customs believes that 
the final CBI regulations should contain a similar provision. Ac- 
cordingly, appropriate modifications have been made to §§ 10.173 
and 10.198. 


Elimination of Foreign Government Certification of GSP Form A 


A total of 15 comments were received on the proposal to do away 
with mandatory certification of the Form A by the designated ben- 
eficiary developing country (BDC) governmental authority. Seven 
commenters were in favor of the proposal, six were opposed, and 
two were neither in favor of nor against the proposal as such but 
rather proposed alternate approaches. 

As concerns the arguments in favor of the proposal, commenters 
suggested that removal of the certification requirement would alle- 
viate procedural difficulties encountered in obtaining a certified 
Form A from a foreign government under circumstances where the 
merchandise nevertheless meets the GSP origin requirements. 
Some commenters pointed out that these difficulties were encoun- 
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tered in particular where duplicate or retroactive Form A’s were 
needed, as, for example, where the foreign manufacturer is con- 
trolled by the U.S. importer (who maintains the books and records) 
and the cost data to be reflected on the Form A can be determined 
only at the end of the company fiscal year. Even though the cost 
data can be made available to Customs from the domestic corpo- 
rate headquarters, mandatory certification requires that the Form 
A be obtained from the foreign government. One commenter stated 
that the untimely issuance of the Form A by the foreign govern- 
ment adds to the importer’s cost due to the need to post a bond for 
the missing document. Another commenter argued that the propos- 
al would reduce the paperwork burden on brokers and Customs 
and would allow entries to move without being held up for missing 
documents since the exporter can usually supply the Form A at the 
time of exportation. One commenter suggested that mandatory cer- 
tification is a shield which prevents Customs from verifying the in- 
formation on the Form A and that the verification procedure is 
cumbersome since Customs must go through the Department of 
State in order to obtain such verification from the BDC govern- 
ment. As concerns the legal effect of BDC government certification, 
one commenter pointed out that Customs, and not the foreign gov- 
ernment, inevitably must be satisfied as to the GSP eligibility of 
the imported merchandise. Another commenter pointed out that 
under the Customs laws the importer is still legally liable for sup- 
plying the proof as to GSP eligibility. One commenter argued that 
government certification of the Form A is procedural and thus can 
be dispensed with under the regulatory authority conferred on the 
Secretary of the Treasury, and that deletion of the certification re- 
quirement would not be inconsistent with any United Nations Con- 
ference on Trade and Development (UNCTAD) agreements since it 
has been recognized that the requirements and procedures under 
the GSP should be those which are imposed by the preference- 
giving country. One commenter suggested that the provision for 
submission of a detailed declaration to support the statements 
made on the Form A would overcome any drawback arising from 
deletion of the certification requirement. Finally, commenters 
argued that deletion of the certification requirement would align 
the GSP and CBI requirements and thus avoid confusion between 
the two programs. 

Commenters in favor of deletion of the mandatory certification 
requirement also proposed an alternate approach in the event that 
the certification procedure is retained. Under this proposal, a pro- 
vision would be made for not requiring government certification of 
the Form A if the importer has a controlling interest in the export- 
er. In favor of this alternate approach, it was argued that the im- 
porter would have automatic access to the necessary books and 
records and thus could readily make them available to Customs. 
One of these commenters suggested that the importer should be al- 
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lowed to file a written statement with the district director advising 
of the importer’s control over the exporter and requesting a waiver 
of the certification requirement. 

With regard to the arguments against the proposal to do away 
with mandatory government certification of the Form A, comment- 
ers argued that the foreign government officials are in a better po- 
sition than foreign manufacturers or exporters to determine the 
relevant facts, and in many cases the exporter does not have access 
to the manufacturer’s confidential business records. Commenters 
further argued that the GSP certification procedure has worked 
well and thus should not be changed, and in this regard it was al- 
leged that (1) BDC governments have often refused to certify inac- 
curate Form A’s, (2) the proposal will allow unscrupulous manufac- 
turers and exporters to make false claims, particularly since the 
deterrent value of a penalty imposed by the BDC for a false claim 
will be lost, and (3) there will be delays in clearing shipments be- 
cause Customs will have no authority to verify the facts in the 
source country. Commenters argued that adoption of the proposal 
would make it difficult or impossible for a BDC government to 
monitor GSP exports and exporters. Moreover, commenters stated 
that the proposal would shift the burden of verification from the 
BDC government to Customs, and that Customs may have difficul- 
ty in locating the exporter due to insufficient manpower. 

Two commenters were of the opinion that the proposal would 
both increase the burden on exporters and adversely affect import- 
ers. With regard to the adverse effects on importers it was argued 
that (1) since the importer has little control over the diligence of 
the foreign manufacturer or exporter in adhering to Customs rec- 
ordkeeping requirements, it would be burdensome and unfair to pe- 
nalize an importer (by making the imported merchandise dutiable) 
because of a failure of a foreign firm to supply the requested docu- 
mentation, and (2) whereas BDC government certification acts as a 
buffer for the importer and a letter of credit is normally contingent 
on the existence of a certified Form A, the proposed deletion of the 
certification requirement would put the importer at the mercy of 
his supplier and would thus increase the importer’s exposure to 
fraud and to the assessment of duties and penalties. Two comment- 
ers were of the opinion that the proposal would further complicate 
an already complicated system. With regard to Customs’ view that 
the GSP and CBI requirements should be the same, commenters 
argued that such conformity is not necessary since the GSP and 
the CBI are separate and distinct but that, if conformity is deemed 
necessary, the CBI should follow the GSP rather than vice versa. 

It was also argued that the proposal would harm both BDC’s and 
the GSP program as a whole in that (1) the present documentary 
requirements for verification of GSP claims will be even more im- 
portant under the recently amended GSP statute since any evi- 
dence of malpractice or fraud will weigh heavily in any future 
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study made to determine whether the most competitive BDC’s 
should continue to benefit under the program, (2) the proposal will 
disrupt the trade of those BDC’s which are heavily dependent on 
exports and which produce goods identical to those made else- 
where, and (8) the absence of certification will give rise to greater 
opposition to the GSP on the part of U.S. producers. One comment- 
er also suggested that in the event that certification of the Form A 
were made voluntary, but the BDC government nevertheless were 
to continue to require it, acceptance of an uncertified Form A by 
Customs would constitute acquiescence in a violation of the BDC 
law. Two commenters further argued that the proposal would be 
inconsistent with both the UNCTAD suggestions for documentary 
requirements and the requirements of GSP programs administered 
by other developed nations. As regards the proposed change to 
§ 10.175(c)(4), Customs Regulations, which concerns merchandise 
shipped through a free trade zone in a BDC, one commenter was of 
the opinion that the regulation should not be amended. Finally, a 
BDC government opposed to the proposal suggested that if manda- 
tory certification were not to be retained, the U.S. authorities 
should specifically designate that BDC government as being respon- 
sible for the Form A’s covering merchandise imported from that 
BDC. 

One commenter pointed out that as a result of the proposal an 
exporter who purchases goods from an independent BDC manufac- 
turer in an arm’s-length transaction would be placed in an impossi- 
ble position since he would no longer be able to rely on the BDC 
government certification as regards the GSP eligibility of the 
goods. This commenter therefore suggested that the regulation pro- 
vide that the manufacturer, rather than the exporter, be responsi- 
ble for completing and signing the Form A if the exporter has inad- 
equate knowledge of the operations of, and no financial ownership 
in, the manufacturer. Under this proposal Customs would still look 
to the exporter to supply the Form A. Another commenter merely 
suggested that the regulation refer to the Form A signed by the ex- 
porter of the merchandise “and by the representative of the Cham- 
ber of Commerce or the Chamber of Industries” in the country 
from which it is directly imported. 

Based on the comments submitted, and its own experience with 
the value of the beneficiary-government certification as a guaran- 
tee of compliance with GSP legal requirements, Customs believes 
that the arguments in favor of the proposal to do away with man- 
datory government certification of the GSP Form A outweigh the 
arguments made in favor of its retention. 

The arguments in favor of deletion of the mandatory certification 
requirement, which .were submitted mainly by private domestic 
parties, clearly demonstrate that mandatory government certifica- 
tion has led to problems both as concerns the insurance of retroac- 
tive or duplicate Form A’s and as concerns the need to post a bond 
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if issuance of the Form A is untimely. Customs is of the opinion 
that in the absence of a significant law enforcement benefit attrib- 
utable to beneficiary or government certification, those problems 
should not be allowed to continue, particularly to the extent that 
they are not attributable to a party directly involved in the com- 
mercial transaction. The GSP regulations should further the pro- 
gram, consistent with the need to ensure compliance with the legal 
requirements thereunder, rather than hinder it. Customs agrees 
that deletion of the mandatory certification requirement will 
reduce the paperwork burden on all concerned parties and will 
allow GSP entries to move more quickly and efficiently. 

Customs is also of the opinion that deletion of the mandatory 
certification requirement would remove any confusion as to the 
legal effect of BDC government certification and would facilitate 
verification of the statements made on the Form A. As concerns 
the legal effect of government certification, Customs agrees that 
certification has no binding legal effect on the duty-free eligibility 
of imported merchandise since it is Customs, and not the BDC gov- 
ernment, which is charged with the responsibility under U.S. law 
to determine the proper tariff status of imported merchandise. 
Moreover, notwithstanding what occurs in this regard in the ex- 
porting country, it is the importer who is legally responsible for es- 
tablishing to Customs that there is compliance with the GSP re- 
quirements. With regard to verification of the statements made on 
the Form A, Customs also agrees that mandatory government certi- 
fication has necessitated the use of a cumbersome and often inef- 
fective procedure to obtain such verification. Use of an uncertified 
Form A will avoid a situation in which a request for further verifi- 
cation implicitly draws into question the veracity of a governmen- 
tal certifying official and allow the verification procedure to be 
completed in a more timely and efficient manner. 

Customs also agrees that deletion of the mandatory certification 
requirement is permissible under the regulatory authority con- 
ferred on the Secretary of the Treasury and is not inconsistent 
with any UNCTAD agreements. Whereas the GSP statute does not 
even require the use of a Form A in connection with GSP importa- 
tions, that statute does confer upon the Secretary the authority to 
promulgate regulations to carry out its provisions. Since foreign 
government certification is not a proper legal basis for determining 
whether there is compliance with the statutory standards, deletion 
of the mandatory requirement would not be in conflict with the in- 
tended purpose of those regulations. With regard to the UNCTAD, 
Customs agrees that it was recognized that the applicable require- 
ments and procedures in each case would be those imposed by the 
preference-giving country. Moverover, Customs is unaware of any 
binding international agreement which requires that the U.S. use 
the UNCTAD Form A incorporating government certification. Cus- 
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toms understands that general use of the Form A came about as a 
result of a non-binding UNCTAD recommendation. 

For the reasons stated in connection with the discussion of the 
comments on the CBI interim regulations, Customs does not agree 
that foreign government officials are in a better position than for- 
eign manufacturers or exporters to determine the relevant facts. 
Therefore, this argument is insufficient to support retention of 
mandatory government certification. Moreover, the discussion of 
the comments on the CBI and GSP interim provisions adequately 
disposes of those arguments in favor of the status quo which are 
based on the alleged adverse effect which deletion of mandatory 
certification would have on importers due to an importer’s inability 
to control his foreign supplier so as to reduce his exposure to the 
assessment of duties and penalties. For essentially the same rea- 
sons, Customs does not agree that mandatory government certifica- 
tion should be retained because the deletion thereof would shift the 
burden of verification from the BDC government to Customs which 
allegedly has insufficient manpower for this purpose. As has al- 
ready been pointed out, ultimate responsibility for verification has, 
as a legal matter, always rested with Customs, and the argument 
regarding alleged manpower limitations incorrectly suggests that 
Customs has the discretion to cede to others its statutory responsi- 
bility for the enforcement of the law. 

Nor does Customs agree that mandatory certification should be 
retained based on the agreement that the GSP certification proce- 
dure has worked well. While a great many proper GSP claims have 
been made, and although Customs would not deny that BDC gov- 
ernments have in some instances refused to certify, or imposed 
penalties for, inaccurate Form A’s, it is equally true that over the 
year’s a significant number of GSP claims have been found by Cus- 
toms not to be valid in spite of the government certification. The 
practical (as opposed to legal) value of the BDC government certifi- 
cation is directly dependent on the extent to which actual verifica- 
tion takes place in the BDC at the time of certification. Although 
Customs recognizes that government certification could be of value, 
Customs actual experience under the GSP has demonstrated that 
government certification does not necessarily ensure that an un- 
scrupulous exporter will not make a false statement on the Form 


With regard to the arguments that removal of mandatory gov- 
ernment certification would have an adverse effect on BDC’s, Cus- 
toms does not necessarily agree that the proposal would make it 
difficult or impossible for a BDC government to monitor GSP ex- 
ports and exporters. A BDC government in principle would still 
retain the authority under its own laws to impose necessary export 
controls, including mandatory government certification of the 
Form A. Moreover, even if a BDC government were to require cer- 
tification, acceptance of an uncertified Form A for purposes of the 
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GSP program would not represent acquiescence in a violation of 
the BDC law since such “acquiescence” implies a responsibility on 
the part of the U.S. government (i.e. to enforce the BDC law) 
which does not exist. Nor does Customs believe that the proposal 
would harm BDC’s or the GSP program as a whole either on the 
ground that certification has become more important vis-a-vis the 
retention of GSP benefits by most competitive BDC’s or on the 
ground that the absence of certification will give rise to greater op- 
position to the GSP on the part of U.S. producers. As regards the 
first point, the provisions in the GSP statute, as amended by the 
Trade and Tariff Act of 1984, regarding most competitive BDC’s 
concern the withdrawal of GSP benefits based on economic per- 
formance and do not refer in any way to BDC government certifica- 
tion. As regards the second point, Customs is firmly of the view 
that opposition to the GSP both within domestic industry and 
within the Congress would be significantly greater if it were to 
appear that Customs was giving legal effect to BDC government 
certification so as to not look beyond the Form A to verify GSP 
compliance. Finally, given the fact that government certification 
has no legal effect on the question of GSP eligibility, there does not 
appear to be any basis for the argument that deletion of mandatory 
certification will disrupt the trade of those BDC’s which are heavi- 
ly dependent on exports and which produce goods identical to those 
made elsewhere. 

Based on our analysis of the comments and further review of the 
matter, Customs has determined that the proposal to make BDC 
government certification permissive, rather than mandatory, 
should be adopted as a final rule. Accordingly, the proposed change 
to § 10.175(c4) concerning merchandise shipped through a BDC 
free trade zone should also be adopted since government certifica- 
tion would also not be required in such a case. However, Customs 
recognizes the possibility suggested by one commentor, that verfica- 
tion procedures can be implemented by a beneficiary government 
in such a manner as to warrant a requirement for government cer- 
tification. In such cases, Customs believes that it may be appropri- 
ate to enter into agreement on verification procedures providing 
for government certification. The proposal to also provide for signa- 
ture on the Form A by the representative of the Chamber of Com- 
merce or the Chamber of Industries should not be adopted since 
this would complicate the procedures and could lead to inconsisten- 
cy in the requirements as regards BDC’s not having such organiza- 
tions. However, for the reasons stated in connection with the dis- 
cussion of the GSP and CBI supporting declaration, Customs agrees 
with the suggestion that the GSP regulations should provide for 
preparation of the Form A by another party if the exporter has no 
knowledge of the relevant facts. A similar change should be includ- 
ed in the corresponding CBI provisions since the same consider- 
ation would apply. 
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Amendments to the GSP and CBI Regulations 


In view of our determination, the GSP and CBI texts are amend- 
ed by this document to provide for preparation of the Certificate of 
Origin Form A by the exporter or other appropriate party having 
knowledge of the relevant facts (see §§ 10.173(a\(1), 10.198(a)(1)). In 
addition, the GSP and CBI regulations have been amended to pro- 
vide similar flexibility as regards the preparation of the supporting 
declaration, subject to the requirement that the parties preparing 
the Certificate of Origin and the declaration must be the same so 
that Customs will be able to contact the appropriate party to re- 
quest the declaration based on the information appearing on the 
Certificate of Origin (see §§ 10.173(c) (1) and (2), 10.198(c) (1) and (2)). 
Since the exporter will not always be the party preparing the GSP 
and CBI declarations, the titles of the declarations have been 
amended to read “GSP Declaration” and “CBI Declaration” rather 
than “Declaration of Exporter” (see §§ 10.173(c)\(1), 10.198(c)(1)). 

Section 206 of Pub. L. 98-573, the Trade and Tariff Act of 1984, 
amended §498(a)(1), Tariff Act of 1930, as amended (19 U.S.C. 
1498(a\(1)), by increasing the informal entry limit from $250 to 
$1250. However, it exempted all articles valued in excess of $250 
classified in Schedule 3, parts of Schedule 7, and Parts 2 and 3 of 
the Appendix of the Tariff Schedules of the United States Anno- 
tated or any other article for which formal entry is required with- 
out regard to value. Under 19 U.S.C. 1498(a)(1), the Secretary of the 
Treasury may specify the exact amount of the informal entry limit. 
The limit may vary for different classes or kinds of merchandise or 
different classes of transactions. After thorough consideration, it 
was determined that, with the exception of the specific statutory 
exclusions, the informal limit for all articles should be set initially 
at $1,000, with the option to increase it to $1250 in the future. Ac- 
cordingly, on July 23, 1985, a document was published in the Feder- 
al Register as T.D. 85-123 (50 FR 29949) which amended various 
sections of the Customs Regulations, including § 10.173 of the GSP 
regulations, to establish the new informal entry monetary limit. 
While the GSP regulations have always included the dollar amount 
of the informal entry monetary limit, the CBI regulations simply 
refer to “formal” and “informal” entries. Upon reflection it is be- 
lieved that the approach taken in the CBI regulations is the better 
approach since it will not be necessary to amend numerous sections 
of the regulations when the monetary limit is changed. According- 
ly, §10.173(a), (b) and (c)\(1) of the GSP regulations have been 
amended to replace the dollar figures with references to “formal” 
and “informal” entries. These amendments will align the GSP and 
CBI regulations. 
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EXECUTIVE ORDER 12291 


These amendments do not constitute a “major rule” as defined 
by §1(b) of E.O. 12291. Accordingly, a regulatory impact analysis is 
not required. 


REGULATORY FLEXIBILITY ACT 


It is certified that the provisions of the Regulatory Flexibility 
Act relating to an initial and final regulatory flexibility analysis (5 
U.S.C. 603, 604) are not applicable to this document because the 
rule will not have a significant economic impact on a substantial 
number of small entities. 


PAPERWORK REDUCTION ACT 


The regulation is subject to the Paperwork Reduction Act of 
1980, Pub. L. 96-511. Accordingly, applicable sections have been 
cleared by the Office of Management and Budget and assigned con- 
trol number 1515-0112. On March 26, 1985, Customs published in 
the Federal Register (50 FR 11849) a document as T.D. 85-38 which 
amended the Customs Regulations by setting forth in a new Part 
178 (19 U.S.C. Part 178) a list of information collections contained 
in the regulations and the OMB assigned control numbers. An 
amendment to Part 178, relating to approval of information collec- 
tion requirements has been made which includes the OMB control 
number granting approval for the information collection require- 
ments of § 10.173 in the numerical listing of approval provisions. 


DRAFTING INFORMATION 


The principal author of this document was John E. Elkins, Regu- 
lations Control Branch, Office of Regulations and Rulings, U-S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


List oF SuBJECTS IN 19 CFR Parts 10 Anp 178 


Caribbean Basin Initiative, Customs duties and inspection, Gen- 
eralized System of Preferences, Imports. 


AMENDMENTS TO THE REGULATIONS 


Parts 10 and 178, Customs Regulations (19 CFR Parts 10, 178), 
are amended as set forth below. 
WILLIAM VON Raas, 
Commissioner of Customs. 
Approved: May 13, 1986. 
Francis A. Keatinc II, 
Assistant Secretary of the Treasury. 
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PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A 
REDUCED RATE, ETC. 


1. The general authority citation for Part 10 continues to read as 
follows: 

Autuority: 19 U.S.C. 66, 1202, 1481, 1484, 1498, 1623, 1624. Sec- 
tions 10.171-10.178 also issued under 19 U.S.C. 2461 et seg. Sections 
10.191-10.198 also issued under 19 U.S.C. 2701 et seg. 

2. Section 10.173(a) as amended by T.D. 85-123 published in the 
Federal Register on July 23, 1985 (50 FR 29949) is amended by re- 
moving the words “$1,000 (except for articles valued in excess of 
$250 classified in Schedule 3; Parts 1, 4A, 7B, 12A, 12D, and 13B of 
Schedule 7; item 772.30 and 772.35; and Parts 2 and 3 of the Appen- 
dix of the Tariff Schedules of the United States Annotated)” in the 
first sentence of paragraph (a)(1) and inserting in their place the 
words “covered by a formal entry”. 

3. Section 10.173(a\(1) is further amended by revising the last sen- 
tence to read as follows: 


§10.173 Evidence of the country of origin. 
(a) Shipments covered by a formal entry. (1) Certificate of Origin. 
* * * The Form A shall be properly completed and signed by the 
exporter of the merchandise, or other appropriate party having 
knowledge of the relevant facts. The Form A need not be certified 
by the designated governmental authority in that country unless 
that country has a verification agreement with the U.S. Customs 


Service. 

4. Section 10.173(a)(2) is amended by removing the words “appro- 
priate governmental body” in the first sentence of the paragraph 
and inserting in their place the word “party”. 

5. Section 10.173(b) is amended by removing the words “valued at 
$250 or less” in the heading of paragraph (b) and the text of the 
paragraph and in each instance inserting in their place the words 
“covered by an informal entry”. 

6. Section 10.173(c) is revised to read as follows: 


§10.173 Evidence of the country of origin. 


* * * * * * * 


(c) Merchandise not wholly the growth, product, or manufacture 
of a beneficiary developing country. (1) Declaration. In a case involv- 
ing merchandise covered by a formal entry which is not wholly the 
growth, product, or manufacture of a single beneficiary developing 
country, the party which prepared and signed the Certificate of 
Origin shall be prepared to submit directly to the district director, 
upon request, a declaration setting forth all pertinent detailed in- 
formation, concerning the production or manufacture of the mer- 
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chandise, which was relied upon in the preparation of the Certifi- 
cate of Origin. When requested by the district director, the declara- 
tion shall be prepared in substantially the following form: 


GSP DECLARATION 


| <__.____...._.___....._ (mame), hereby declare that 
the articles described below were produced or manufactured in 
—____—Ss—S——C (Cournttry) by means of processing 
operations performed in that country as set forth below and were 
also subjected to processing operations in the other country or 
countries which are members of the same association of countries 
as set forth below and incorporate materials produced in the coun- 
try named above or in any other country or countries which are 
members of the same association of countries as set forth below: 


Processing operations Materials produced in a 

performed on articles beneficiary developing 

country or members of 
the same association 





Description 
of processing 
operations 


Direct Description 
costs of of material, 
processing production 
operations | process, and 
country of 

production 


of articles 
auuiian and quantity 
and country 
of processing 











(2) Retention of records and submission of declaration. The infor- 
mation necessary for preparation of the declaration shall be re- 
tained in the files of the party which prepared and signed the Cer- 
tificate of Origin for a period of 5 years. In the event that the dis- 
trict director requests submission of the declaration during the 5- 
year period, it shall be submitted directly to the district director 
within 60 days of the date of the request or such additional period 
as the district director may allow for good cause shown. Failure to 
submit the declaration in a timely fashion will result in a denial of 
duty-free treatment. 

(3) Verification of documentation. The evidence of country of 
origin submitted under this section shall be subject to such verifica- 
tion as the district director deems necessary. In the event that the 
district director is prevented from obtaining the necessary verifica- 
tion, he may treat the entry as dutiable. 
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7. Section 10.175(c\3) is amended by removing the words “issued 
by” in the first sentence and inserting, in their place, the words 
“prepared and signed in”. 

8. Section 10.175(c)(4) is revised to read as follows: 


§10.175 Imported directly defined. 


* * * * 


(c) * * * 

(4) The person responsible for the articles in the free trade zone, 
or any other person having knowledge of the facts, shall prepare 
and sign an additional Certificate of Origin, Form A, declaring 
what operations, if any, were performed on the articles within the 
free trade zone. The additional Certificate of Origin shall be provid- 
ed to the U.S. importer or consignee who shall present it to the dis- 
trict director along with the Certificate of Origin required by 
§ 10.173(a)(1). The provisions of § 10.173 (a\(2), (a3), (a4) and (a)(5) 
are applicable to this paragraph. 

9. Section 10.198(a)(1) is amended by adding the words “, or other 
appropriate party having knowledge of the relevant facts,” after 
the word “merchandise” in the second sentence of the paragraph. 

10. The heading of §10.198(c\(1) is amended by removing the 
words “of the exporter”’. 

11. Section 10.198(c)\(1) is further amended by removing the word 
“exporter” in the first sentence and inserting in its place the words 
“party which prepared and signed the Certificate of Origin”. 

12. The title to the declaration in § 10.198(c)(1) is amended by re- 
moving the words “Declaration of Exporter” and inserting in their 
place the words “CBI DECLARATION”. 

13. Section 10.198(c\2) is amended by removing the words “ex- 
porters files” in the first sentence of the paragraph and inserting, 
in their place, the words “files of the party which prepared and 
signed the Certificate of Origin’’. 

14. Section 10.198(c\(2) is further amended by removing the word 
“exporter” in the second sentence of the paragraph and inserting, 
in its place, the words “appropriate party’. 


PART 178—APPROVAL OF INFORMATION COLLECTION 
REQUIREMENTS 


1. The authority citation for Part 178 continues to read as fol- 
lows: 

Autuority: 19 U.S.C. 66, 1624, 44 U.S.C. 3501 e¢ seq. 

2. Section 178.2 is amended by including § 10.173 in the proper 
numerical sequence of the listing of OMB approval control num- 
bers as set forth below: 
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§178.2 Listing of OMB Control Numbers. 





19 CFR Section Description Sen Rees 





§ 10.173 Claim for duty-free entry of eligible 1515-0112 
articles under the Generalized 
System of Preferences. 





[Published in the Federal Register, June 9, 1986 (51 FR 20810] 
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AMERITRADE COoRP., PLAINTIFF v. HARRY C. CARNES, DISTRICT 
DIRECTOR OF CUSTOMS, ET AL., DEFENDANTS 


Court No. 86-02-00180 
Before CARMAN, Judge. 


[Defendants’ motion for judgment upon the agency record granted in part, denied 
in part; remanded to Customs regarding revocation of cartman’s license.] 


MEMORANDUM OPINION 


(Decided May 20, 1986) 


Herrick & Larsen (Herbert P. Larsen on the motion) and Reisman & Bryn (Mark S. 
Gallegos on the motion) for the plaintiff. 

Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office (Florence M. Peterson on the motion) for 
the defendants. 

CaRMAN, Judge: on February 18, 1986 the Court denied the 
motion of plaintiff Ameritrade Corporation for a preliminary in- 
junction. Plaintiff had moved the Court to enjoin defendants from 
revoking plaintiffs’ bonded warehouse and cartman’s licenses. De- 
fendants cross-moved for judgment upon the agency record (Rule 
56.1) and that moticn, opposed by plaintiff, remains before the 
Court. This memorandum opinion addresses the Court’s previous 
order denying plaintiff's motion for a preliminary injunction as 
well as defendants’ cross-motion for judgement on the agency 
record. The Court grants in part and denies in part defendants’ 
cross-motion, sustaining the decision of the United States Customs 
Service (Customs) as to plaintiff's bonded warehouse license, and 
remanding to Customs as to plaintiff's cartman’s license. 


BACKGROUND 


On August 28, 1985 Harry W. Carnes, District Director of Cus- 
toms, notified plaintiff of his intent to revoke plaintiff's bonded 
warehouse status pursuant to 19 C.F.R. § 19.3(f) (1985). On Novem- 
ber 21 and 22, 1985, Customs held a hearing at which plaintiff was 
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represented by counsel. At the hearing plaintiff's counsel agreed to 
treat the District Director’s August 28 letter as proper notice of 
Customs’ intent to also revoke plaintiff's cartman’s license. On De- 
cember 30, 1985 the hearing officer forwarded to the Regional Com- 
missioner of Customs his recommendation that plaintiff's bonded 
warehouse and cartman’s licenses be revoked. On February 4, 1986 
the Regional Commissioner notified plaintiff of his decision to 
revoke its licenses. 

Upon receiving notice of the Regional Commissioner’s decision, 
plaintiff moved for a temporary restraining order, which the Court 
granted pending a hearing on plaintiff's motion for a preliminary 
injunction. On February 18, 1986 the Court held a hearing, ruling 
from the bench to dissolve the temporary restraining order and de- 
nying plaintiff's motion for a preliminary injunction. The parties 
agreed to an expedited briefing schedule on the motion for judg- 
ment on the agency record. On February 28 plaintiff filed a motion 
for certification for appeal, which the Court denied. On March 7 
plaintiff filed a motion requesting a ninety day extension for filing 
its brief in response to defendants’ cross-motion for judgment on 
the agency record. The Court denied that motion as well. On 
March 25 defendants filed a motion for a protective order providing 
that discovery not be had. 


OPINION 


I. The Preliminary Injunction 


To obtain a preliminary injunction a party must show (1) that it 
is threatened with irreparable harm, (2) that the public interest 
would best be served by an injunction, (3) that the party is likely to 
succeed on the merits, and (4) that the balance of hardships favors 
the moving party. See S.J. Stile Associates v. Snyder, 68 CCPA 27, 
30, C.A.D. 1261, 646 F.2d 522, 525 (1981). In DiJub v. United States, 
1 CIT 42, 52-53, 505 F. Supp. 113 (1980), this court held that the 
loss of a cartman’s license, without more, did not constitute irrep- 
arable harm. Similarly, the Court in the instant case reasoned that 
loss of the bonded warehouse and cartman’s licenses did not cause 
irreparable harm. Manufacture de Machines du Haut-Rhin v. Von 
Raab, 6 CIT 60, Slip Op. 83-77 (July 25, 1983) (lost profits, lost 
good will and tarnished reputation found not to constitute irrepara- 
ble harm as condition precedent to jurisdiction under 28 U.S.C. 
§ 1581(h). Because plaintiff failed to show that it would be irrepara- 
bly harmed by loss of its licenses pending a decision on the merits, 
the Court denied its motion for a preliminary injunction. 


II. Judgment Upon the Agency Record 

The District Director notified plaintiff of his intent to revoke its 
bonded warehouse status because plaintiff had violated Customs 
regulations 19 C.F.R. §§ 19.6(e(2) and 19.6(b\(1). 19 C.F.R § 19(e\(2) 
states: 
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The district director may revoke or suspend for cause the right 
of a proprietor to continue the bonded status of the warehouse 
* * * if the warehouse proprietor refuses or neglects to obey 
any proper order of a Customs officer or any Customs order, 
rule, or regulation relative to the operation or administration 
of a bonded warehouse. 


The other regulation, 19 C.F.R. § 19.6(b)(1), provides for the removal 
of bonded merchandise from a bonded warehouse without the phys- 
ical supervision of a Customs officer. Under that provision, the 
warehouse proprietor is “relieved for responsibility only if it re- 
ceives the signed receipt on the withdrawal or removal document 
of the carrier named in the document.” 

Customs alleged that plaintiff violated these regulations by sell- 
ing approximately 2,900 cases of bended liquor to an unbonded 
warehouse, from which they were then sold into United States 
commerce without payment of duties. Customs also alleged that 
plaintiff's employees falsified the withdrawal documents on the 
liquor. At the hearing Customs presented unrefuted evidence that 
plaintiff's employees had prepared withdrawal documents (CF 
7512s) showing that the liquor was to be delivered by plaintiff's 
bonded cartman to another bonded cartman and subsequently to 
an exporting carrier; that plaintiff's cartman instead sold the 
liquor to America First, an unbonded warehouse; and that America 
First sold the liquor in the United States without paying duties. 
Plaintiff's main defense was that its employees completed the CF 
7512s according to instructions from America First and that plain- 
tiffs president was unaware of the falsification of the documents or 
the diversion of the liquor by America First. The hearing officer 
found that plaintiff's contentions were unsupported by the evidence 
and recommended that plaintiff's license be revoked. 

The Regional Commissioner reviewed the recommendation and 
the record of the hearing and issued a decision, supported by an 
eighteen page opinion, to revoke plaintiff's warehouse and cart- 
man’s licenses. The Regional Commissioner stated that there was 
no doubt in his mind that bonded liquor from plaintiff's warehouse 
was diverted without payment of duties, and that plaintiff filed 
false CF 7512s “knowing these documents to be false, or with reck- 
less disregard for their truth and accuracy.” Decision of Regional 
Commissioner Kwas 7. The Regional Commissioner concluded that 
plaintiff violated Customs rules and regulations regarding the in- 
bond movement and documentation of bonded liquor, and that the 
District Director’s decision to revoke plaintiff's bonded warehouse 
status was not an abuse of discretion or a violation of Customs 
rules, regulations or proceedings. Jd. at 15. 

Plaintiff challenges the Regional Commissioner’s decision as ar- 
bitrary and capricious, an abuse of discretion, and unsupported by 
substantial evidence on the record. Plaintiff also challenges the Re- 
gional Commissioner’s action revoking its cartman’s license as 
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ultra vires, claiming the Regional Commissioner lacked power to 
revoke its cartman’s license. 


A. The Bonded Warehouse Status 


Plaintiff first contends that the Regional Commissioner’s decision 
is unsupported by substantial evidence in the record. According to 
plaintiff, evidence at the hearing showed that plaintiff misdeliv- 
ered the bonded liquor through mistake of fact and excusable ne- 
glect. The clear evidence presented at the hearing was that plain- 
tiffs president signed 329 false withdrawal documents and that 
almost 2,900 cases of bonded liquor were sold by plaintiff to an un- 
bonded warehouse and from there sold into United States Com- 
merce without payment of duties. This is clearly sufficient evidence 
to support the Regional Commissioner’s conclusion that even if 
plaintiffs president had unknowingly signed false documents, his 
neglect in failing to discover the falsification or the diversion of the 
liquor was not excusable. Plaintiff has essentially asked the Court 
to weight the evidence and arrive at an independent conclusion. 
The Court, however, is bound to uphold the agency so long as there 
is such evidence in the record as a reasonable mind would accept to 
support the conclusion reached. See Consolidated Edison Co. v. 
NLRB, 305 U.S. 197 (1938). Such evidence exists in this record. 

Plaintiff further contends that the Regional Commissioner’s deci- 
sion was improper because the prosecutor for Customs at the hear- 
ing drafted some portion of the supporting opinion. Plaintiff offers 
no proof of this, nor any proof that the Regional Commissioner did 
not personally review the record and consider the evidence. Even if 
the prosecutor did participate in drafting the opinion, that would 
not be sufficient to show that the Regional Commissioner did not 
properly and impartially consider the record. See Baltimore Securi- 
ty Warehouse Co. v. United States, 9 CIT ——, Slip Op. 85-131 (De- 
cember 13, 1985). 

Plaintiff challenges Customs’ actions on a host of other grounds, 
suggesting first that the Customs regulations cited by the District 
Director in his notice of intent to revoke the bonded warehouse 
status are not capable of violation and therefore cannot provide a 
basis for revocation. The regulations cited by the District Director 
were 19 C.F.R. § 19.3(e)(2), which provides grounds for revocation of 
bonded warehouse status, and § 19.6(b)(1), which provides that the 
warehouse proprietor is responsible for bonded merchandise until 
it is signed for by the bonded cartman shown on the withdrawal 
documents. Regardless of whether the regulations were capable of 
violation, the District Director’s letter provided plaintiff sufficient 
notice of the charges against it prior to the hearing. Customs intro- 
duced evidence at the hearing to prove these charges. In reviewing 
that evidence, the Regional Commissioner found that plaintiff had 
violated a variety of Customs regulations providing for the with- 
drawal and movement of in-bond liquor. Based on these violations, 
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the Regional Commissioner was within his authority in revoking 
plaintiff's license under 19 C.F.R. § 19.3(e)(2). 

In a similar vein plaintiff complains that its due process rights 
were violated because Customs regulations 19 C.F.R. § 19.3 is un- 
reasonable in that it allows revocation on certain enumerated 
grounds and then includes a catchall provision allowing revocation 
for violation of any Customs rule, regulation or order. Plaintiff's ar- 
gument is unsupported by any authority or reasoned argument. 
Congress delegated to Customs the authority to establish regula- 
tions for granting bonded warehouse status. 19 U.S.C. § 1556 (1982). 
It is reasonable for Customs to condition conferral of that privilege 
upon compliance with all Customs regulations. 

Plaintiff also argues that Customs violated its own policies and 
practices because it did not grant plaintiff an opportunity to cor- 
rect its practice of delivering liquor to an unbonded consolidator. 
Plaintiff points to no evidence showing that Customs had a policy 
of allowing bonded warehouses to correct fraudulent practices once 
it discovered them. Of similar tenor are plaintiffs arguments that 
Customs generally tolerated the practice of delivering to an un- 
bonded consolidator and unfairly singled out plaintiff for punish- 
ment, and that Customs’ punishment was unnecessarily harsh. 
Customs has discretion to decide which violators it will pursue and 
what punishment it will mete out. See Tempo Trucking & Transfer 
Corp. v. Dickson, 405 F. Supp. 506, 514 (E.D.N.Y. 1975). 

Plaintiff's final argument is that it suffered procedural unfair- 
ness because Customs did not provide it with a copy of the hearing 
officer’s recommendation. Plaintiff points to no statute or regula- 
tion requiring Customs to provide it with such a copy, nor does 
plaintiff claim it was in any way prejudiced. Moreover, the recom- 
mendation was a part of the official record which plaintiff could 
have received upon request. See Baltimore Security Warehouse Co. 
v. United States, 9 CIT ——, Slip Op. 85-31, 8 (December 13, 1985). 


B. The Cartman’s License 


Both plaintiff's bonded warehouse status and bonded cartman’s 
license were purportedly revoked by the Regional Commissioner’s 
decision of February 4, 1986. Plaintiff argues that although Cus- 
toms regulations give the Regional Commissioner authority to 
revoke bonded warehouse status, see 19 C.R.F. § 19.3, the authority 
to revoke a cartman’s license after an appeal and hearing is vested 
by regulation in the Commissioner of Customs. See 19 C.F.R. 
§ 112.30(3)(e). Defendant relies upon the stipulation of plaintiff's 
counsel at the hearing that the hearing would resolve the issue of 
both licenses. Plaintiff cannot now be heard to complain, defendant 
argues, because it agreed to the single proceeding and decision. 

Although plaintiff could agree at the hearing that notice of 
intent to revoke the cartman’s license was adequate, and that the 
hearing transcript and hearing officer’s recommendation could 
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serve as the basis for decision regarding revocation of both licenses, 
plaintiff's stipulation is ineffective to grant a power of revocation 
to the Regional Commissioner that the regulations do not give. Cf. 
United States v. Nixon, 418 U.S. 688, 694-96 (1974) (Attorney Gen- 
eral may not exercise a power he has delegated by regulation to 
Special Prosecutor). 

Accordingly, that portion of the Regional Commissioner’s deci- 
sion revoking plaintiff's cartman’s lilcense is reversed and the case 
is remanded to Customs with the instruction that the hearing tran- 
script and hearing officer’s recommendation may serve as the basis 
for decision, but any decision on the status of plaintiff's cartman’s 
license must be rendered by the Commissioner of Customs, as pro- 
vided in the regulations. 


(Slip Op. 86-54) 


ATLANTIC STEEL Co., ET AL., PLAINTIFFS v. UNITED STATES, 
DEFENDANTS 


Consolidated Court No. 83-12-01752 


Before CARMAN, Judge. 


[Plaintiffs’ motion for judgment on the agency record denied; judgment for defend- 
ant.] 


MEMORANDUM OPINION 


(Decided May 20, 1986) 


Wiley & Rein (Charles Owen Verrill, Jr., Robert E. Nielsen, and Robert C. Weissler 
on the motion) and Fried, Frank, Harris, Shriver & Jacobson (David E. Birenbaum 
and Alan Kashdan on the motion) for the plaintiffs. 

Richard K. Willard, Assistant Attorney General; David M. Cohen, Director (Platte 
B. Moring, III on the motion) for the defendant. 


CARMAN, Judge: Plaintiffs in this case move pursuant to Rule 
56.1 for judgment upon the agency record, challenging the final de- 
termination of the United States Department of Commerce, Inter- 
national Trade Administration (ITA) in its antidumping investiga- 
tion, Carbon Steel Wire Rod from Trinidad and Tobago, 48 Fed 
Reg. 43,206 (Sept. 22, 1983). Defendant United States opposes plain- 
tiffs’ motion. Plaintiffs, domestic steel producers, challenge the 
ITA’s determination as unsupported by substantial evidence and 
not in accordance with law because the ITA allowed adjustments to 
foreign market price based upon credit and warehousing costs ex- 
perienced by the foreign manufacturer in its domestic market. The 
Court denies plaintiffs’ motion for judgment on the agency record 
and affirms the ITA’s determination. 
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BACKGROUND 


The ITA initiated an investigation of carbon steel wire rod from 
Trinidad and Tobago pursuant to a petition filed by domestic pro- 
ducers in Trinidad and Tobago that exported to the United States 
during the period of investigation (April 1 to September 30, 1982) 
was the Iron and Steel Company of Trinidad and Tobago, Ltd. 
(ISCOTT). On September 16, 1983, the ITA determined that carbon 
steel wire rod from Trinidad and Tobago was being sold at less 
than fair value in the United States. 48 Fed. Reg. 43,206. In calcu- 
lating dumping margins, the ITA allowed adjustments to foreign 
market value of differences in circumstances of sale based upon 
credit and warehousing costs ISCOTT claimed were greater in the 
home market than the United States market. 

The adjustments claimed by ISCOTT arise from its practice of 
filling confirmed domestic orders in advance of the shipment date 
and storing the wire rod for those orders in its warehouse. ISCOTT 
prepares weekly Production Inventory Control (PIC) reports in 
which it identifies the wire rod in its warehouses to particular con- 
firmed orders. The PIC report divides the warehoused wire rod into 
three categories: “committed,” “reserved,” and “available.” Com- 
mitted tonnage is specifically allocated to the particular customer 
in the PIC report; reserved tonnage is designated to particular 
home market customers based upon anticipated orders, but is avail- 
able to fill other orders in certain situations; and available tonnage 
is general inventory, freely available to fill any orders. 

ISCOTT held committed inventory to fill home market orders an 
average of approximately 9 weeks longer than it held committed 
inventory to fill United States orders. In calculating the home 
market price to obtain foreign market value, the ITA allowed ad- 
justments for credit and warehouse costs associated with this addi- 
tional standing time. Plaintiffs object that these adjustments are 
unsupported by substantial evidence in the record and not in ac- 
cordance with law. 


DISCUSSION 


The antidumping statue provides for adjustments to foreign 
market value when there are differences in the circumstances of 
sale between the foreign market and the United States market. 19 
U.S.C. § 1677b(a)(4)(B\(1982). United States Department of Com- 
merce (Commerce) regulations establish the criteria under which 
the ITA can adjust foreign market price due to differences in cir- 
cumstances of sale: 


[RJeasonable allowances will be made for bona fide differences 
in circumstances of the sales compared to the extent that * * * 
the amount of any price differential is wholly or partly due to 
such differences. Differences in circumstances of sale for which 
such allowances will be made are limited, in general, to those 
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circumstances which bear a direct relationship to the sales 
which are under consideration. 


19 C.F.R. § 353.15(a) (1985). 

Plaintiffs claim that the ITA should not have adjusted the for- 
eign market value for credit and warehousing costs associated with 
sales in ISCOTT’s home market because: (1) The costs do not result 
in a price difference in the home market, (2) the costs are not di- 
rectly related to sales, (8) the ITA’s method of calculating these 
costs is unsupported by substantial evidence and, (4) the ITA 
should not have allowed the adjustments because ISCOTT’s ware- 
housing practices are “unreasonable.” 

(1) Plaintiffs first suggest that adjustments for the credit and 
warehousing costs are improper because the record contains no evi- 
dence that these added costs affected pricing in the home market. 
Plaintiffs apparently read the Commerce regulation to require that 
a particular cost to the manufacturer results in an increased price 
to the home market consumer before an adjustment can be made. 
They rely for this interpretation on the language of the regulation 
allowing an adjustment so long as “the amount of any Price differ- 
ential is wholly or partly due to such circumstances.” 19 C.F.R. 
§ 353.15(a) (emphasis added). It is clear, however, from the rest of 
the Commerce regulation and ITA practice that the regulation im- 
poses no such limitation. 

The Commerce regulation itself provides that, in making adjust- 
ments for differences in circumstances of sale, 


the Secretary will be guided primarily by the cost of such dif- 
ferences to the seller, but, where appropriate, he may also con- 
sider the effect of such differences upon the market value of 
the merchandise. 


19 C.F.R. § 353.15(d). The regulation itself thus contemplates that 
the ITA will usually base adjustments upon the cost to the manu- 
facturer, Moreover, the ITA has consistently applied the regulation 
allowing circumstances of sale adjustment based upon cost to the 
manufacturer as well as effect on price. See, e.g., Television Receiv- 
ing Sets, Monochrome and Color, From Japan, 50 Fed. Reg. 24,278, 
24,282 (June 10, 1985); Carbon Steel Plate From the Republic of 
Korea, 49 Fed. Reg. 26,774, 26,775 (June 29, 1984); Certain Tapered 
Journal Roller Bearings and Parts Thereof From Italy, 49 Fed. Reg. 
2278, 2279-80 (January 19, 1984). 

Plaintiffs rely on this court’s opinion in Rhone Poulenc, S.A. v. 
United States, 8 CIT 47, 592 F. Supp. 1318 (1984), in which the 


‘In Tapered Journal Roller Bearings and Parts Thereof From Italy, 49 Fed. Reg. 2278 (1984), the ITA explicit- 
ly rejected the argument that it should not allow an adjustment for different credit costs without a showing that 
these costs affected price. 

The fact that RIV has chosen not to increase its prices to account for the sees = the part of its 


customers to make payments on a timely basis does not dispose of the fact that RIV has had differing 
credit experiences in the two markets. To the contrary, it indicates that RIV is absorbing its costs in 
the American market relative to the Canadian market, an occurrence which the Act was intended to 
address. Since use of the cost criterion provides a means by which to redress this situation, we have 
used the differences in credit costs in the two markets to calculate a circumstances of sale adjustment. 
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court upheld the ITA’s refusal to grant a circumstances of sale ad- 
justment for technical services. Plaintiffs’ reliance is misplaced. 
The Rhone Poulenc court refused to reverse the ITA because it 
agreed that the technical services were not directly related to the 
sales under consideration, but were general costs relating to “inde- 
pendent purposes such as basic research or promoting good will.” 
592 F. Supp. at 1335. The court based its decision on the finding 
that the technical services costs were not directly related to home 
market sales, not an inquiry into whether the claimed costs were 
passed on in the home market price. See also, F.W. Myers & Co. v. 
United States, 72 Cust. Ct. 219, 233, 376 F. Supp. 860, 872 (1974) (“it 
must be shown that each claimed expense had a reasonably direct 
effect upon the sales in the market under consideration”) (empha- 
sis added); compare 19 U.S.C. § 1677a(d\(1(C\(1982) (specifically re- 
quiring a finding that taxes have been passed on in the home 
market price before an adjustment is allowed to United States 
Price). 

(2) Plaintiffs next argue that there is not a sufficiently direct re- 
lationship between the credit and warehousing costs and the sales 
under investigation because the committed wire rod is merely 
“general inventory.” See Steel Wire Rope From the Republic of 
Korea, 48 Fed. Reg. 41,615, 41,617 (Sept. 16, 1983) (no adjustment 
allowed for costs associated with carrying general inventory). 
Plaintiffs suggest that the committed wire rod is general inventory 
because ISCOTT did not physically identify or segregate the com- 
mitted tonnage of different customers. It would be burdensom and 
unnecessary to require ISCOTT to physically identify or segregate 
each customer’s committed order. The ITA conducted on-site verifi- 
cation and concluded that the PIC report effectively identified ton- 
nage as committed to a particular customer or available to fill new 
orders. It was reasonable for the ITA to find that costs associated 
with the wire rod identified in the PIC report as committed were 
directly related to the sales under investigation. 

Plaintiffs also imply that, prior to actual shipment or payment, 
even committed tonnage must be considered general inventory. 
With respect to an adjustment for credit costs, plaintiffs maintain 
that it is “the ITA’s uniform practice * * * to deny any adjustment 
based on credit costs incurred before inventory was shipped.” 
Plaintiffs’ Brief 16. In the determinations plaintiffs cite,2 the ITA 
did indeed deny adjustments for pre-shipment credit costs. The ad- 
justments were denied, however, because the ITA found no direct 
relationship between the costs and the sales under investigation, 
not because of a policy against allowing adjustments for pre-ship- 
ment credit costs. 


2 Plaintiffs cite Color Television Receivers From Korea, 49 Fed. Reg. 7620, 7626 (March 1, 1984); Lightweight 
Polyester Filament Fubrics From the Republic of Korea, 48 Fed. Reg. 49,679, 49,683 (Oct. 27, 1983); Certain Stain- 
less Steel Sheet and Strip Products From France, 48 Fed. Reg. 19,441, 19,443 (April 29, 1983), amended, 48 Fed. 
Reg. 25,244 (June 6, 1983). 
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With respect to warehousing costs plaintiffs again rely upon the 
rule against allowing an adjustment unless expenses are identified 
with a particular sales transaction. Plaintiffs’ Brief 31. Plaintiffs 
cite the ITA’s determination in Butadiene Acrylonitrile Rubber 
From Japan, 41 Fed. Reg. 782 (Jan. 5, 1976), in which the ITA 
stated that adjustments for warehousing costs “could be made to 
the extent to which [they] are documented as being related to spe- 
cific sales.” Jd. at 783. In the instant investigation, the ITA con- 
cluded that the cost to ISCOTT of warehousing committed invento- 
ry could be directly related to sales of the committed inventory. 
The ITA’s conclusion was reasonable and is supported by substan- 
tial evidence in the record. 

Nor does the Court find support in plaintiffs’ argument that, be- 
cause an order and commitment do not constitute a “sale” under 
the Uniform Commercial Code (UCC), committed tonnage should be 
considered general inventory and not identified with a particular 
sales transaction. The UCC does not control the ITA’s choice of 
methodology in a dumping investigation. In the questionnaire used 
by the ITA in this and other investigations, the ITA states that 
sales date from the time when basic contract terms, including 
price, are set. See Record, Appendix II, p. ii of Doc. No. 18. The ITA 
found that a sale occurred when an order was placed, and found 
further that “after-sale warehousing was a condition of sale” to 
home market purchasers. 48 Fed. Reg. at 43,209. 

The credit and warehousing adjustments allowed by the ITA 
relate to post-sale expenses. The ITA found that ISCOTT sufficient- 
ly identified committed tonnage to particular sales. Thus the time 
at which costs began accruing to specific sales transactions was the 
time of sale—when an order was placed—and not, as plaintiffs 
would have it, the time of shipment. 

(3) The ITA allowed an adjustment for warehouse and credit 
costs incurred by ISCOTT from the time a home market purchaser 
placed an order. The ITA must therefore have assumed that fin- 
ished stock sufficient to fill the order existed on the date of order. 
Plaintiffs contend that this assumption is not based on substantial 
evidence in the record and that therefore the ITA’s methodology, 
conclusions, and ultimate determination are unsupported by sub- 
stantial evidence. The Court’s review of the record for substantial 
evidence is a limited one. So long as the record contains some evi- 
dence from which a reasonable mind could draw the conclusions 
the agency drew, the Court must uphold the agency. See Carlisle 
Tire and Rubber Co. v. United States, 9 CIT ——, 622 F. Supp. 1071 
(1985). Confidential documents in the record show that during the 
period under investigation ISCOTT had sufficient available inven- 
tory to cover domestic orders as they were placed. See Record, Doc. 
Nos. 107, 127. Other confidential documents show that on the first 
and last days of the investigation, ISCOTT had in stock sufficient 
wire rod to cover outstanding orders. See id. Doc. No. 106. It was 
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reasonable for the ITA to assume from this evidence that ISCOTT 
had inventory on hand to meet domestic orders as they were 
placed, and its methodology is therefore supported by substantial 
evidence in the record. 

(4) Plaintiffs’ final objection is that Commerce regulations re- 
quire the ITA to allow adjustments only for costs that are reasona- 
ble. It is commercially unreasonable, plaintiffs claim, for ISCOTT 
to produce such large quantities of wire rod that they have enough 
on hand to fill orders for a period of months. The regulation pro- 
vides that “reasonable allowances * * * be made for bona fide dif- 
ferences in the circumstances of the sales compared.” 19 C.F.R. 
§ 353.15(a). The regulation requires only that the allowance be rea- 
sonable, not that the ITA make a determination as to whether the 
costs the foreign manufacturer incurs in different markets are rea- 
sonable. 


CONCLUSION 


The ITA determined that ISCOTT incurred post-sale credit and 
warehousing costs in the home market and that those costs were 
directly related to the sales under investigation. Accordingly, the 
ITA allowed adjustments to the foreign market price. The Court 
finds that the ITA’s allowance of these adjustments and its method 
of calculating their amount are in accordance with law and sup- 


ported by substantial evidence in the record. The ITA’s determina- 
tion is affirmed. 
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Appeal to the U.S. Court of 
Appeals for the Federal 
Circuit 


Badger Powhatan v. United States, 10 CIT ——, Slip Op. 86-38 
(April 2, 1986), appeal docketed No. 86-1251 (Fed. Cir. May 18, 
1986). 
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